
St .  Jam~s' Smithfield Variation of Trustrust? Vesting and 
Leasing Ordinance 1970 

No. 24, 1970 

AN ORDINANCE to vary the trusts of, to vest and to authorise 
the leasing of certain land in the Municipality of 
Fairfield and to provide for the application of the 
rents and profits therefrom and purposes incidental 
thereto. 
WHERCAS by Indenture of Conveyance dated the 12th day of 

September 1856 between William Reeee of the one part and The 
Bishop of Sydney of the other part (Registered No. 209 Book 45) 
the land and hereditamenk described in the First Schedule hereto 
were vested in The Bishop of Sydney in fee simple AND IVHERCAS 

srtch lnnd is church trust property held upon trust for the erection 
thereon of a church or chapel for the performance of divinc worship 
according to the rites of the United Church of England and Ireland 
and also for the erection of a dwelling house for a clergyman in 
holy orders to be licensed by the said Bishop of Sydney for the 
time being to the cure of the said church and also for the erection 
of a school housc or for all or any of the said objects as the said 
Bishop of Sydney should from time to time determine AND WHEREAS 

by Indenture of Conveyance dated the 15th day of June 1857 
I~ehveen Mary Chisholm of the one part and The Bishop of Sydney 
of the other part (Registered Number 183 Book 217) the lnnd and 
hereditaments described in the Second Schedule hereto were vested 
in The Bishop of Sydney in fee simple AND WHE~EAS such land Is 
church htst  property held upon trust for the erection thereon of n 
church or chapel for the performance of divine worship according 
to the rites of the United Church of England and 1reland.nnd also 
for the erection of a dwelling house for a clergymnn in holy orders 
to be licensed by The Bishop of Sydney for the time being to the 
cure of the said Churcii and also for the erection of a school house 
or for ail or any of the said objects as the said Bishop of Sydney 
should for the time being determine AND WHEREAS. Church of 
England Property Trust Diocese of Sydney (hereinafter called the 
"Corporate Trustee") is entitled to be registered as proprietor in 
fee simple of the lnnd comprised in Certificate of Title Volume 8168 
Folio 215 more particularly described in the Third Schedule hereto 
AND WEIEIIEAS such lnnd is church trust property held upon trust for 
the Parish of St. James Smithfield but no h t s k  in "writing have 
been tleclared concerning the same AND WHEREAS by Ordinance 
No. 45 of 1961 entitled "St. Jnmes Smithfield Vesting and Land 
Sale Ordinance 1961" the land described in the First Schedule was 
vested in the Corporate Trustee and autl~ority was thereby given 
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for the sale of part of tlic land described in the F i r ~ t  Schedule hereto 
(namely tlie land described in tlie Second Schedule to the said 
Ordinance being Lot 1 in Deposited Plan Number 208078) AND 
WEIEWS the Inst abovementioned land has now been sold Am 
mrIcnc.\s it is cxperlient that thc 1:intl comprised in the Second 
Schedule hereto be  vested in the Corporate Trustee AND wErEncr\s 
Ily reason of circu~nstnnces which have aiiren sul~seqrtcnt to the 
creution of the trrists upon which the land comprised in the Secontl 
Schedule hcreto and the resiclne of tlie lnnd comprised in the First 
Schcdule hcrcto and the I;tncl comnrised in tlie Thirtl Schednle 
hereto are licltl it is inexpctlient to cnrry out ;mtl ol)sorve the same 
AND WHC~I;\S it is . p~opo~cd  to, lt';rs(? the lesidrle of the land 
tlcscril~cd in the First Schctlrtlr hcrcto together with part of the lnnd 
described in the Secontl Scltcd~~le hereto and the whole of the Innd 
coniprisctl in tlic Thirtl Schcdne lieteto AND \VHCRI:AS the land pro- 
posctl to 11e leascd is by more ~cccn t  sutvey descril~etl in tlie Fourth 
Schedule hereto NOW tlie Standing Comtnittec of the Synod of the 
Diocese of Sydiey in the nome and place of the said Synod 
HEREBY DECLARES RULES ORDAINS AND DIRECTS as 
follo\vs : - 

1. The Innd described in the Second Schedule lieteto be and 
the mme is 1icrel)y vested in the Corporate Trwtee. 

2. By reason of circumstances which have arisen subsequent to 
the crcntion of the trusts upon which the land described in the 
Fourth Schedule hereto is held it is inespedient to c:tiry out and 
observe thc, rme to the extent to which the \ame ate hereby varied 
and it i \  c \y, <!lent that the land descrihed in the Fourth Scliedule 
hereto be Icased. 

3. The Corporate T~ustee (in this clau\e called the "Lessor") 
is hereby authorised and empowered to lease the land described in 
the Fourth Schedule for :I term not exceeding fifty (50) ye:trs to 
Permewans Limited 01 brrch other person or corporation as a 
Lessor may approve (hereinnfter called the "1,essee") and srtl~ject to 
such terms :nid conditions as may be approved and rerlnirctl I)y 
the Lcssor inclrtding but not limited to the following:- 

A. The Icme shall lie for a period of fifty (50) years to com- 
mence from tlie date nrutunlly itgrccd upon 11p tlie L w o r  and the 
Lessee. 

B. The I~asic ttnnitnl rcntol pay;rble undcr the said lease shall 
be as rollows : - 
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(i) During the first five (5) years of the lease nt the rate af 

Ten tliousnnd five li~~nclrecl dollars ($10,500) per nnntlnl 
payable quarterly in advance. 

(ii) During each s~~ccceding fivc (5) years of the term of thc 
lease the greatest of :- 

(:I) Ten tlionsnnd five hnnclrecl dnllars ($10,500) per 
anntlm or 

(11) tlie 1,nsic a~itlual rental payoble during tlie prcvio~~s 
fivc (5) years of the term or 

(c) an amount (per nnnum) equal to nine per ccnh~m (9%) 
oE the u~iimprovcd capital valuation of the 1:tntl such 
v:ilu:~tion to Ile determined upon the 11:lsis set forth in 
tlie lease :uid shall be the capital sum which tlic fec 
simple of the l:~ncl r~iight bc expected to reolise if 
olFercc1 for sale on such reasonablc terms and conditions 
:IS :I bono fidc seller would require but assuming thnt 
on tlic first clay of the said perioc1:- 

(1) tlic lensc had not been granted, 

(8) no building or buildings or other improve~nents 
comgrised in tlic prc~niscs hereby lcnsecl had Ileen 
cicc~etl on the land, I ~ u t  nll development and other 
pennits and conscnts necessary for the erection 
thcrrof h:ld bcen glnnted and were effective, nncl 

(3) tiler(! were no financial or similar restriction or 
liindmnce or rules, regulations, ordinnnces and 
procln~nations which wo11lc1 a t  the date of vnloation 
prevent tho crcction of the b~tilcling or buildings or 
other improvements comprised in the premises 
herel~y leased on tlie first clay of- the said period. 

Such rent shall be payable quarterly in aclvnnce. 
C. In oildition to the bnsi,c annual rciltol the Lessee shall 

covenant to 1,ay as aclditionnl rental an amot~nt equivalent to two 
and one bnlf per centum (?,!A%) of all retail sales made by the Lessee 
in one (1) year of tlic lease tern, above the base figure. The base 
figure during the first five (5) ye:lrs of the lease term shall be Sis 
Iiundrcd tl~oasnnd dollars ($600,000) and upon nny revision of the 
11:lsic nn11unl gro~tnd rent the bnsc figure shall be  tho amount a£ 
Sis hrrndrcd tl~orlsancl tlollars ($600,000) amended by the multiplying 
filetor :- 
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Revised Ground Rent -- 
Ground Rent a t  commencement of Lease 

D. A covenant by the Lessee to erect a huilding for use 11y the 
Lessee as a supermarket \vith or without sub-tenant; and with ample 
p a i ~ i u g  area adjoining, such plans and specifications for such build- 
ing to be approved by the Lessor. 

E. A covenant by the Lessee to pey all the reasonable fees of 
the Lessor's architects relating to the erection of the building. - 

F. Ppyment by the Lessee of rates, land tax, insurance and 
other outgoings or charges on the land to be leased. 

G. Covenants l ~ y  the Lessee that \\'ithoot prejudice to any other 
obligation imposed by the Lessor under the leabe the Les\ec shall not 
use or permit or suffer-the rlre of the p~emises herel~y leabed or in 
part thereof :- 

(a) Othenvise than for co~nmercial, retail, residential and 
garabhg purpoqes including public entertainment Provided 
that in the case of any public entertainment or the use of 
any auditorium in any leased premises the prior consent by 
the Standing Committee to any propo~ecl use shall 11e first 
obtained in writing; 

(b) for any illegal or im~noral pulpose; 
(c) f ~ r  the sale by wholesale of tobacco in any fornl; 
(d) in any way connected with gambling; 
(e) for the sale or distribution on the said premises oE liqi~or 

(conshued in this paragraph (e) as it was defined in the 
Liquor Act, 1912 as a t  22 August, :985 but so as to exclude 
liquor produced and sold or disttibutkd for medicinal pur- 
poses or for purposes other than human conrumption) in 
any of the following ways:- 

(i) in a restaurant; 
(ii) at social functions held in prelilises ured coni~~ie~cially 

as reception rooms; 
(iii) on h e  premises of a club or any like association; 
(iv) in or from any hotel, shop or other point of delivery; 
(v) 0th-Ye'~b the extent to which it is not referred to 

in bub-paragraphs (i) to (iv) inclusive of this pnmrgnph 
(ell for the manufacture, sale or distribution of any 
liquor olhem%e than in thc course of or incident111 to n 
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business not carried on as a main or as one of a number 
of mnin businesses for the manufacture, sale or dis- 
tribution of liquor; 

(f) in ally way connected with narcotic drugs except as part 
of the normal trading practices of a registered chemist or a 
registered pharmacist; 

(g) for h e  erection of any sign or advertisement which expressly 
or im>Iicdly refers to tobacco or alcoholic liquor in such a 
position as to be visible from the outside of the premises 
leased c r  any part thereof Provided that this prohibition 
may be ..vaived by the Lessor in the case of any non- 
illumindted signs relating to tobacco in or adjacent to any 
kiosk or shop premises which relate to goods sold therein: 

(h) on Sundays for purposes of tmde except the operation of 
automatic vending machines in essential purposes and for 
such trade as the law may at any'time and from time to time 
permit nuthorise or make lawful for the sale of food and 
petrol or pharmaceutical supplies and other necessary 
emergent services. 

H. A covenant by the Lessee not without the consent of the 
Lcssor tp name or permit any other person or body to name the 
building by any name in any way imputing a connection with the 
Lessor or the Parid1 of St. James Smithfield. 

I. A proviso for re-entry on non-payment of rent or non- 
performance of the covcnnnts and conditions. 

J. A covenant by the Lessor for quiet enjoyment. 

R. That the Lessee will not at any time during thc term of the 
lease assign underlet or palt with possession of the premises in 
whole or in part without the previous consent in writing of the 
Lessor snch consent not to be unreasonably withheld in respect of a 
reasonable nncl responsible person or corporation. 

L. A covenant to keep in good repair and deliver up in the 
same condition at the expirntion of the lease. 

hf. Such other covenants and conditions aF may be approved 
and required by the Corporate Tn~stec. 

4. Thc Corporate Trustee shall apply the rents in respect of the 
said lease as follotvs:- 

(6)  Firsf in payment of the costs and clisbursements of mcl 
incidcntal to this Orclinance nncl of any lease granted pur- 
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susnt hereto to the extent that such costs and disburs:~incnts 
are not paid Gy thc Lessee. 

(11) Secondly in paymcilt of tiny costs tuid disbl~rsenic!nts of :uicl 
incitlen~~l lo this Ordinnncc tind of any let~se grantt:d 
p;~rsa:int licrcto nliicli Iitivc Iwen paid by the said Porisli. 

(c) Tllirdly in paynieot of ;lily Diocc:inn assessments due in 
rcsl>t?ct of thc incon~e from the Icasc. 

(cl) f i i~r t l i ly  in reiinl~ursement imd pnyiiic~mt of all monies clis- 
I)ursed or borrowed by the snid Parish in purchasing the 
land dcscril~rcl in the Thirtl Scheclulc 11nd of all rates i111r1 
tnscs pnid by tlic snid Perish in respect thereof. 

(e) Fifthly in rciml~urscment of all monies disbursed Ijy tlic 
said l't~risli in providing any tcmportiry accominodntion 
which may be ncccssilry for tlic rector between the time . 
vacttiit possession ol  the grescnt rectory is required and the 
ercctioii or purclx1sc of tlic new rer.lory. 

( f )  Sistlily a sum not esccccling Twcr~ty tlio~isnnd ilolltirs 
($20,000) toxvarcls the cost of erecting or purchssing 11 ncxxr 
rectory and a slim not cscezding Forty tliousancl dollars 
($40,000) toxvarcls the erection of 11 new parish fihtill in thc: 

~ 

said Parish or such greater amounts as Stauding Committee 
may by resolution approve. 

(g) Seventhly the balance of such rents from time to time to 
such purpose or purposes as may b5 dete-ed by resolu- 
tion of the Parish Coor?cil or the said Paris11 and approved 
by lesolution of the Standing Committee. 

, * 
5. This 0rclin:nlce may Ilc cited as "St. Jnnics' Smithfield 

Variation of Tiusts, Vesting ;und Leasing Ordini~nce 1070". 

FIRST SCIIEDULE 

ALL ?II~\T parcel of lane1 situated nt Piospect in thc District of 
Cil)r:unatta in tlic Colony of New South \?ralcs being Lots 10 and 
11 OF Secticn No. 20 of tlic Village of Slnithfield Coxnr~vclso in 
All~crt Street at tlic North-cast corncr of Lot 12 and 11a11ndcd on the 
North by Albert St~cet  on the East by allotmcnt'No. 0 on the So11ti1 
11y Lots 4 and 5 on the West by Lot 12  to the cominencing poinl 
tine1 being the \vhole OF thc Innd comprised in Convcytincc 
Hcgistered No. POD Booic 45. 
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t SECOND SCHFDULE 
ALL TIIAT parcel of land situate at P~ospect in the District of 

Cnbrnmatta in the 'Colony aforesaid being Lots 12, 13 and 14 of 
Section 20 OF the Village ot Srnithfield C g s r s r ~ ~ c r x c  a t  the jiin(:tion 
of Albert Street and Justin Street and boonded on the North by 
Albe~t  Street on the Eost by Lot 11 on the South by Lots 1, 2 :md 3 
:~nd  on the West by Justin Street to the commencing point and being . 
the whole 01 tlie li~nd comprised in Conveyance Regiktered No. 183 
Book 217. 

TI-IIRD SCI.IEDULE 

ALL ' ~ I I I ~ T  piece or pn~cel of Inntl in tlie Al~~nicipnlity of Fairfield 
~ r l s l ~  ot St. Luke County of Cunibc~l:~ncl containing nn men of f '  71; perches being Lot B in plan lodged with Transfer No. ,I1 578534 

and being the whole oE the land in Cc~tificntu of Title Volumc 8108 
Folio 215. 

FOURTH SCIlEDULE 

ALL TIL~T piece or parcel of land at Smithfield in Ihe Muni- 
cipality of Fairfield Parish of St. Luke a ~ i d  County of Cu~~iberlnnd ., 
having fro~~toges to Justin Street, The I-Iorsley Drive and Liverpool 
I~oad  ,more p1rt:cularly shown in skctcli plan i~nnwetl to Surveyor's 
Certificate of Surveyor G. W. Oljorn dated 25th June 1970 
comprising Lot 2 in Degositcrl Plan Number 208678, Lot B in File 
Plan Nmnbcr 419187 and Lots 13 and 14 and part Lot 13, oE the 
Parish of Smithfield C o ~ r x r e ~ c r ~ c  at :I point 304'1!2" from the 
intersection of The Horsley Drive nnd Livcrpool Road l~ounded 
thence on :he East by a line bearing 179 degrees 59 n~inutes 20 
seconds 120'0" bou~icled on thc North 11y :I line bearing 90 degrees 
49 minutes 30 seconds 51'0" l~ounded again on the East by a line 
I~enring 179 degrees 59 minutes 20 seconds 207'0!i" bounded agi~in 
on thc North by a line beaiing 89 degrees 39 minutes 30 seconds 
58' 9!4" to the North-western alignment of Liverpoo! Road bounded 
thence on the South-enst by the aforesaid alignment bearing 217 
degrees 20 minutes 20 seconds 88'2!4" bounded thence on the Sotith- 
wcst by n line bearing 293 ilegrecs 31 minutes 40 scconds 148'71" 
bounded thence on the West by a line I,earing 0 degrees 9 minotes 
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12'0" bounded thencc on the South by a line bearing 272 degrees 
99 minutcs 73'7!11' boundetl again on the West by a line 1,earing 
359 degrees 19 minotes 40 seconds 326'21" to the Southern align- 
mcnt of The Horsley Drive bounded thence on the North by thc 
aforesaid alignment bearing 90 degrees 49 minutes 30 sccontls 
151'81;" to the point of cornmencement. 

I cpnuru that the Ordinance as printed is in accordnnce with 
thc Ordinance ;IS reported. 

ATHOL RICI-IARDSON, 
Chnirman of Committees, 

I cn+nFu tlxtt this Ordinance: was pnssed by the Stancling 
Coinmittee of the Synod of the Diocese of Sydney on the 20th day 
of July, 1970. 

W. L. J. IIUTCIIISON, 
Secretary. 

1 a s s z s ~  Lo this Ordinance. 

AIARCUS LOANE, 
Archbishop of Sydney. 

20/7/1970. 




